
Extract from Hansard 
[COUNCIL - Thursday, 14 May 2009] 

 p3991c-3996a 
Hon Ray Halligan; Hon Anthony Fels; Hon Ken Travers; Hon Norman Moore 

 [1] 

Joint Standing Committee on the Corruption and Crime Commission — Second Report — “Report on the 
Relationship between the Parliamentary Inspector and the Commissioner of the Corruption and Crime 

Commission” — Motion 

Resumed from 7 May on the following motion moved by Hon Ray Halligan — 

That the report be noted.  

Hon RAY HALLIGAN: When we were last talking about the second report of the Joint Standing Committee on 
the Corruption and Crime Commission titled “Report on the Relationship between the Parliamentary Inspector 
and the Commissioner of the Corruption and Crime Commission” I was explaining some of the issues relating to 
that relationship that had become public and had caused some consternation within certain areas regarding the 
roles of both the parliamentary inspector and the commissioner and, in fact, whether each could work together in 
the manner intended by the government, and of course this Parliament, when it enacted the Corruption and 
Crime Commission Act 2003. I have gone into some detail on those issues that are included in this report, and as 
members will be aware, the previous Parliamentary Inspector, Malcolm McCusker, retired from his position on 
31 December 2008.  

The question has been asked, and quite reasonably so: why did this situation come to be? Only the persons 
involved in that relationship are likely to be able to tell us exactly what was in their mind when this relationship 
was created. One issue that did come forward, and it is included in this report on page 52, tries to provide a 
possible solution to what is believed may well be one of the causes. It is headed, “4.9 Should there be an ability 
of the Commissioner and the Parliamentary Inspector to extend their terms of office to complete outstanding 
inquiries?” I think it is important that I read some of that which is included on page 52. Under the subheading 
“Commissioner” it states — 

In the Smiths Beach Inquiry, three Commissioners were involved. First, Commissioner Kevin 
Hammond presided over the investigation. He then resigned on 31 March 2007. The Smiths Beach 
Report was then finalised and tabled by Acting Commissioner Neil McKerracher QC. He then resigned 
in late 2007 to become a Federal Court judge. The task then fell to the current Commissioner Len 
Roberts-Smith RFD QC to defend the report when it came under criticism from Mr McCusker.  

This lack of continuity is of concern to the Committee and it is the Committee’s intention to consider 
whether the CCC Act should be amended to permit a Commissioner or Acting Commissioner to extend 
their terms of office to enable outstanding reports to be finalised. 

It goes on to say, under the subheading “Parliamentary Inspector” — 

It is the Committee’s view that Mr McCusker was motivated by a desire to have his Lee Report tabled 
in Parliament before his term as Parliamentary Inspector expired on 31 December 2008. This motive 
was not improper. One of the reasons Martin CJ gave for refusing the CCC’s application for an 
injunction to restrain Mr McCusker from tabling the report was the fact that the appointment of 
Mr McCusker expired on 31 December 2008 and that it was reasonable to infer that any acting 
Parliamentary Inspector or replacement for Mr McCusker would require some considerable time to get 
to the point where they could have the same degree of confidence in the draft report as Mr McCusker 
presently enjoyed.  

However, the impending deadline of 31 December 2008 no doubt contributed to a compression of 
timelines that would not ordinarily have been present. The CCC, for its part, has asserted that it was not 
afforded a reasonable opportunity to respond to the draft Lee Report, as is required by section 200 of 
the CCC Act. 

It is the Committee’s intention to consider whether a situation such as the above could have been 
avoided if the CCC Act was amended to permit a Parliamentary Inspector or Acting Parliamentary 
Inspector to extend their terms of office to enable outstanding reports to be finalised and to afford the 
CCC a reasonable opportunity to respond to any adverse comment.  

It may appear to members to be something that is somewhat nebulous, but in fact it is something that the 
committee believes is particularly important when one considers the subject matter of these reports, whether it be 
a CCC report against an individual or organisation that has an adverse finding made against them associated with 
this conduct for serious misconduct or whether it is a report of a parliamentary inspector that is in fact at odds 
with the report presented by the Corruption and Crime Commission. These are very important matters, 
particularly for those people who are named. For such people to be placed in a situation in which their name is 
before the public for an extended period and they are considered neither guilty nor not guilty by the general 
public, it can affect their work situation and their health. Examples of this type of thing have occurred in the past 
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and have come to our attention through reports tabled in this place. A former member of the Legislative 
Assembly, Tony McRae, was placed in this situation for some considerable time while the Corruption and Crime 
Commission finalised a report on an issue that happened to include his name. It is not a frivolous matter. A 
decision will have to be made by the committee and by this chamber at some stage, provided that the committee 
can convince the government that an amendment is required in this area. 

The committee proposes that if any report is yet to be completed and tabled, it should be completed and tabled 
by the people who initiated it and who are involved in it up to the point of completion. That proposal will 
hopefully come before Parliament in the not too distant future. As members read this report—I certainly ask that 
they do so—they will find that there are quite a number of issues associated with this particular relationship. It is 
not so much the individuals involved and the cause of what can only be referred to as a breakdown in the 
relationship that is important; it is the many issues that need to be looked at and analysed, and the decisions that 
need to be made about whether the issues need to be addressed. As members know from their experience of 
considering legislation in this place, they try to look at every aspect of what it is that they are agreeing to, to 
ensure that the best possible legislation is agreed to in this and the other place, and assented to by the Governor. 
Members have to take into consideration any possible downside to legislation they are agreeing to. I admit that it 
is frequently extremely difficult to envisage all the circumstances that may exist in the future that could be 
affected by the bills that are presented to members that they are expected to decide on and vote on so that they 
can become law. 

I can but reiterate that there are many issues in this report—more than in most others. The issues need to be read 
in context and individually. Although there are some recommendations in this report, they are not at this time 
recommendations that the Legislative Council will have to vote on until such time as the government brings 
amendments to this place. However, the committee is trying to bring to the attention of members that these are 
issues that should not be forgotten. If, after a reasonable time, amendments are not forthcoming, I hope that 
members on both sides of this chamber will very well ask why. If we are to have a Corruption and Crime 
Commission of the type originally envisaged that is able to operate in the manner originally intended by 
Parliament, it is the committee’s belief that some of these recommendations be embraced by the government and 
brought into this place for enactment in the manner recommended in the report so that they can at least achieve 
the same outcomes that the committee has envisaged. As a committee, we believe that that would be to the 
benefit of the operation of the Corruption and Crime Commission and the office of the Parliamentary Inspector 
of the Corruption and Crime Commission. It would ultimately provide the people of Western Australia with 
some comfort, secure in the knowledge that they have a watchdog in the form of the Corruption and Crime 
Commission that has enormous powers and is subject to the scrutiny—as it should be—of the parliamentary 
inspector and of the Parliament of Western Australia. The Parliament, of course, is made up of members elected 
by the community, so that the community can rightly ask of those elected members whether they are protecting 
the community’s rights and carrying out their responsibilities. 

I commend this report to the chamber. I hope that members read it. If they have any questions about it, they 
should either bring them to the attention of members of the committee or ask questions in this place, where 
answers to questions can be placed on the public record. It has been the decision of successive governments to 
put in place a commission of this type to sort out the problems associated with misconduct within the public 
service and those paid by the public purse. More importantly, might I suggest that the Corruption and Crime 
Commission take on a second phase, if I can put it that way, of looking at organised crime. That was the intent of 
the original 2003 legislation, but it is a phase that the commission has yet to emphasise. I believe that the 
commission will look at organised crime to a greater extent in the future; however, to do so it needs to know that 
it is being scrutinised and that it has the capacity to be scrutinised by a very strong office of the parliamentary 
inspector. 

If I may, I will take a little time to explain what I mean by the office of the parliamentary inspector. Originally, 
we had only one parliamentary inspector, Malcolm McCusker, QC. The role of the parliamentary inspector was 
initially considered to be part time, but it became apparent over time that the workload was greater than 
expected. Also there was a possibility of conflict of interest because it was highly likely that Malcolm 
McCusker, being an eminent Queen’s Counsel in Perth, might have had an earlier connection with many of the 
people appearing before the commission in some way, shape or form. That, of course, would have created a 
potential conflict of interest. Therefore, the government realised that assistant parliamentary inspectors needed to 
be appointed.  

The workload continued to increase, and I felt that an office of the parliamentary inspector should be established, 
whereby a number of appropriate part-time people could be employed, but of course only paid when their 
services were required. That would give an office of the parliamentary inspector the flexibility, if a conflict of 
interest was identified, to quickly choose someone to undertake that role, rather than have to go through the 
process undertaken in the past to appoint a parliamentary inspector. I do not disagree with the process of the 
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panel of three, including the Chief Justice, approving somebody, then having to go to the Premier for approval 
and then through the committee for approval. It is a very good process, but it takes time. If we could have a panel 
of people available in the office of the parliamentary inspector early in the piece, before someone is required, 
and place them on hold, so to speak, it would be beneficial for all. That office would then require some 
administrative support, possibly on a part-time basis, but again we would have a viable entity that would be 
available immediately it was required.  

This is no reflection on Malcolm McCusker whatsoever, but difficulties have presented themselves in the past 
when he had so much work that he had to decide which was the most important, whereas of course in the minds 
of the individuals involved, and quite frequently the mind of the committee, all matters were important and 
required action at once. Of course, being just one person, as good as Malcolm McCusker was and is, he was 
unable to fulfil the role that was expected of him. However, to have someone of the ilk of Malcolm McCusker as 
the principal parliamentary inspector and to have other eminently qualified people willing to undertake that role 
under the principal PI’s direction would certainly create enormous benefits. It may well overcome some of the 
problems associated with those issues I have just alluded to about the parliamentary inspector extending his term 
of office to complete outstanding matters. I can see a situation in which the principal PI, knowing full well that 
he was going to stand down in a short time, could allocate that work to someone under him so that we would not 
have this problem. Holding that role totally on his own and knowing full well he is going to retire in a short time, 
as has been suggested is highly likely, needs to be planned for.  

It is not that the PI cut corners or that he did the wrong thing—as the committee has said, it was not improper—
but he did move as quickly as he could to ensure that that report was tabled prior to 31 December 2008. That, of 
course, as has already been said, has created a situation in which the commission felt that it had too little time to 
be able to respond to a report that made adverse comment about the commissioner. From the commission’s point 
of view, it saw it as not only a requirement of section 200 of the Corruption and Crime Commission Act 2003, 
but also natural justice that it should be afforded that opportunity. However, if the parliamentary inspector will 
not be there to respond, this dilemma is created, and it was very much a dilemma. The government will have to 
examine those issues and respond to them. The committee believes that it has done its part in providing the 
information to the government, through the tabling of this report and showing what can possibly be done to 
overcome the problems identified. That is now an issue for the government.  

As members know, the government is normally given a period in which to respond to reports. I sincerely hope 
that the government responds in a positive manner, in conjunction with many other amendments that will 
probably be made to the CCC act that will be identified through the Gail Archer report. That report was tabled in 
this place some time ago. Now that the CCC act has been in operation for a time, there are many aspects 
whereby possible problems—not necessarily problems of great magnitude—have been found, and amendments 
to the act would be beneficial. 

I encourage members to read this report, try to analyse it and ask questions of either the ministers or the 
committee. It requires, I believe, a great deal of communication and consultation so that we do eventually have 
an act that everyone is comfortable with. 

Hon ANTHONY FELS: I rise to comment on a couple of the recommendations made in the report, about which 
there was dissenting comment by Hon Ken Travers. I do not often agree with Hon Ken Travers, but I do agree 
with his comments about recommendation 2. Hon Ken Travers is currently away on parliamentary business, but 
I hope that he will be able to provide a little more information on this when I finish speaking.  

It is quite important to preserve the ability of the parliamentary inspector to table reports directly to the 
Parliament, as he has been able to do. I think it has been quite beneficial that he has been able to do that. I 
believe he should not be required to table those reports to the Corruption and Crime Commission oversight 
committee for it to consider for up to a month before he can present them to Parliament. It is very important to 
protect Parliament’s right to monitor what is happening within the CCC, without having to consult with an 
oversight committee.  

As we know, until the end of last year, Malcolm McCusker had been the parliamentary inspector for a number of 
years. He was certainly well aware of a lot of issues that were before the Corruption and Crime Commission, 
many of which were very contentious and disputed, and in some cases overturned. I do not have any grudge 
against the CCC. I have never spoken to anyone from the CCC or been investigated by it. I want to say that, 
because if I had been, I would not be allowed to say that. Under the act, I think that any member who has spoken 
to the CCC or been investigated by it is not allowed to comment on it. 

Hon Ken Travers: You may not know that you have been investigated by it, Hon Anthony Fels. 

Hon ANTHONY FELS: I know that I was virtually the only member involved in that iron ore inquiry who was 
not spoken to by the CCC. Probably it is a shame that I was not, because I might have been able to give the CCC 
some information that might have helped it with its inquiries. However, I certainly have never spoken to the 
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CCC, and the CCC has never made any findings against me, and it has never been an issue for me. However, that 
is a different issue. 

I do not support recommendation 2. 

Hon Giz Watson: You say that you don’t know that you’ve been spoken to. 

Hon ANTHONY FELS: As far as I am aware, yes. 

Hon Ken Travers: They certainly listened to your phone conversations, Hon Anthony Fels. 

Hon ANTHONY FELS: I would like to know whether the CCC was bugging my phone or whether it was 
bugging Noel Crichton-Browne’s phone and picked up the calls to my office that way. I know that a number of 
staff who have worked in my office have been quite concerned about what else might have been picked up in 
phone calls into and out of my office. 

I must say that I do not support recommendation 2 and, similarly, recommendation 3.2. However, I would like to 
hear more on that from any other members of the committee who might be able to throw some more light on it. 

Hon KEN TRAVERS: This report sums up a fairly extensive part of the work that Hon Ray Halligan and I, as 
members of this chamber, have involved ourselves in for some considerable time over the past 18 months or so. 
It has been a fairly fascinating and interesting time. A range of issues that we were dealing with were subjected 
to a fair degree of media coverage throughout that time. I understand why we have that situation. However, the 
media were often fairly simplistic in their analysis of the issues that were going on. There were matters of 
dispute between the Corruption and Crime Commissioner and the parliamentary inspector. I think that is quite a 
healthy process, particularly when we have a body such as the CCC, which is a relatively new body, as is, of 
course, the Corruption and Crime Commission Act. The CCC has extensive and immense powers under that act. 
Equally, the parliamentary inspector has immense powers in monitoring the activities of the CCC. I do not think 
it is surprising that there ended up being a conflict between those two parties about what exactly the act provided 
for and how it did so. 

It reminded me, as a member of Parliament, of what happens in Parliament. We often pass legislation in this 
place. We read that legislation as laypeople. When it leaves this place, people who have spent their lives seeking 
to interpret legislation analyse it, and I believe they look at it in a different way from the way in which many of 
us do. They then try to interpret what we meant when we passed that legislation. It is an interesting situation in 
that people apply interpretations to legislation that I suspect many of us never would have realised would be the 
interpretations given to the legislation when we originally passed it. That is my opening point. I do not think it 
was extraordinary that there was a dispute between those parties. In fact, Hon Ray Halligan has been involved in 
these issues for a longer period than I. However, it is not unusual, when bodies such as this are created, for there 
to be disagreement between the two parties. The Queensland bodies are structured on similar, but different, lines. 
They have ended up in court cases, with the two parties being seen to be at war, according to the media’s 
presentation. There is no doubt that at times there was robust discussion and debate—I think it is captured in the 
report, and was even captured in the media—between the commissioner and the parliamentary inspector. 
However, at the same time, those discussions and that debate were always constructive. 

When the committee was dealing with both the commissioner and the parliamentary inspector, they were always 
very respectful of the committee, they were always prepared to put their arguments to the committee, and they 
always welcomed any feedback that the committee gave to them about the way in which they were operating. 
For that, I pass on my thanks to both of those officers. In fact, one of them still serves; the other one has now 
retired—that is, Malcolm McCusker, QC, who was our first ever parliamentary inspector. I must say that I think 
he was absolutely the right person to have that job as the inaugural parliamentary inspector. He did a very good 
job. The new parliamentary inspector, Chris Steytler, is a very good parliamentary inspector. He will do his job 
differently from the way in which Malcolm McCusker did his job, but he will do it equally well. I think he is the 
right person at the right time, as we move into the next phase of the operation of those two parties. 

I have a lot more to say, but at this stage I will touch on a couple of the recommendations. I took a view that was 
different from that of the majority, and that is contained in the report. It is probably worth saying up-front why I 
did not agree with those recommendations of the majority of the committee that are contained in this report. I 
think it is recorded in the report—it has certainly been recorded in other places—that the new parliamentary 
inspector, Mr Steytler, has some concerns about one of the recommendations that I dissented from, but is quite 
comfortable with the other recommendation. I will go through the recommendations. The first recommendation 
was — 

The Committee recommends that in any report prepared by the Parliamentary Inspector that is critical 
of the CCC, the Parliamentary Inspector include in his report all CCC submissions as to the 
Parliamentary Inspector’s adverse comments and that the CCC not use section 85 of the CCC Act to 
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table Administrative Matter Reports as a method of replying to the Parliamentary Inspector’s adverse 
comments, and that if necessary section 85 of the CCC Act be amended to clarify this. 

I think there is general agreement of all the parties concerned that this is something which we can all agree on 
and which it is worth moving forward on. For the benefit of members, there was a critical report. The CCC felt 
that its views were not out there, so it used section 85 to table a report. At the time, there were question marks 
over whether it was an appropriate use of section 85. I think it is fair to say that the committee does not actually 
make a formal finding on whether it believes that was appropriate or acceptable under the current wording of the 
legislation. However, the committee said that it should not happen in the future, and we have tried to avoid the 
necessity for the CCC wanting to use that section by making sure that its views and its position on any adverse 
finding are already out there. That is probably an argument that needs to be borne in mind not just when the 
parliamentary inspector makes an adverse comment. Generally, in all matters, whether the CCC or the 
parliamentary inspector is reporting, if there is an adverse comment against somebody, and if either the CCC or 
the parliamentary inspector dissents from that, the views of the CCC or the parliamentary inspector should be 
included in that report. I think the Auditor General does that. If an agency disagrees with the findings of the 
Auditor General, the Auditor General puts forward a precis of the agency’s reasons for not agreeing with the 
Auditor General. The way that both bodies are now operating—they have a very good and cooperative 
arrangement—I do not think there will be a need for them to use section 85 in the future. Nonetheless, it is still 
an arrangement whereby the parliamentary inspector oversees the process. In terms of oversight, it is not a buddy 
arrangement but a cooperative arrangement. 

The second recommendation is that the parliamentary inspector be required to table his reports through the 
committee accompanied by a recommendation by the parliamentary inspector as to whether it is in the public 
interest to be tabled publicly in Parliament. There is a provision for the parliamentary inspector to table his 
reports directly with Parliament within 30 days. If the parliamentary inspector is of the belief that it is in the 
public interest to do so, the parliamentary inspector can proceed to table his report directly with Parliament 
without further consultation with the committee. I dissented from this recommendation. As a matter of practice, I 
would agree that it is good practice for reports to go through the committee. The former parliamentary inspector 
and the current parliamentary inspector often put their reports through the committee. There have been times 
when the parliamentary inspector has asked the committee whether it wants a report to go through the 
committee, and the committee was happy for the parliamentary inspector to table a report directly with the 
Parliament. That is an appropriate working arrangement. There should be a good working relationship that will 
result in most of those reports going through the committee to allow the committee to examine them. If for 
whatever reason the parliamentary inspector believes that it is important that a report be provided to Parliament 
directly at a time of the parliamentary inspector’s choosing, the parliamentary inspector must have that power.  

The parliamentary inspector is an independent officer of the Parliament, not an officer of the committee. If we 
wanted to go down this path, we would need to change the relationship between the parliamentary inspector and 
the committee. There is a model for that—the Queensland model. I am not sold on the Queensland model. 
Unfortunately, when we look at these things, we have to think about all the potential eventualities, even though 
we think they may not happen. What if they do happen? We should remember that it is a two-government, two-
opposition-member committee. That is a good arrangement. It develops bipartisanship. Even though Hon Ray 
Halligan and I disagreed on this recommendation, I am sure that there was mutual respect about each other’s 
views. In my experience, the committee has always worked very well in a bipartisan nature. I do not recall ever 
having a sense that the committee was operating along party political lines, although we dealt with some issues 
that were quite political at various times. I have never had a sense on that committee that it is anything other than 
bipartisan.  

If a report that was critical of a member of Parliament came to the committee just prior to an election, what 
would be the situation? Even with the 30-day rule, it is possible that that report would never see the light of day 
until after the election. Hopefully, that situation will never occur, but it is possible. Again, the parliamentary 
inspector should have that right. If for some reason the parliamentary inspector—again, I hope this will never 
happen—loses faith in one of the members of that committee, believing that there is someone on that committee 
that he does not trust and he is about to table a report that is highly critical of an officer of the CCC and his or 
her relationship with that member of Parliament, or a report that is highly critical of an officer in the way that he 
or she has conducted him or herself, the parliamentary inspector may say, “I don’t want to put it through the 
committee because I don’t trust that member of the committee to do something with it that they shouldn’t do. I 
want to be able to table it directly with the Parliament so that what I have discovered and my recommendations 
are immediately available to the public at large.” 

Hon Kim Chance: It would reflect badly upon the Parliament as a whole if that were the case. The media would 
see that as a parliamentary cover-up.  
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Hon KEN TRAVERS: Absolutely. In the meantime, that matter may have held up the committee. Even if there 
is only a one or two-week delay, there is a potential for that matter to not be in the public domain as quickly as 
the parliamentary inspector may like it to be. To mandate that it must go through the parliamentary committee is 
a problem for us. It effectively undermines the fact that the parliamentary inspector has absolute independence. 
The parliamentary committee has a right to veto who the parliamentary inspector is, but once that person has 
been appointed, he is an independent officer of the Parliament. It is absolutely crucial that he has the capacity to 
make that choice. As I said, I would always encourage and urge the parliamentary inspector, unless he has strong 
reasons to the contrary, to put his reports through the parliamentary committee. I do not have a problem with 
that. Ultimately, he should always retain, for want of a better term, the reserve power to table directly to the 
Parliament. It is about maintaining that absolute independence and that absolute accountability back to this 
Parliament and not just to a committee of this Parliament to ensure that there can never be any allegation or 
perception of political interference.  

A number of other committees have connections to similar offices—the Office of the Auditor General, for 
instance. In the future will we require the Auditor General to report matters through the joint standing committee 
of audit when it is established? Will the Commissioner for Children and Young People be expected to report 
through the Joint Standing Committee on the Commissioner for Children and Young People? That is the reason I 
dissented from that recommendation.  

Recommendations 3.1 and 3.2 caused concern for the current parliamentary inspector from an administrative 
point of view. We could probably get general agreement of all the parties involved that the intent of 
recommendation 3.1 is that people should not be surprised about adverse findings by the parliamentary inspector 
by some other means if they have not been warned about it. By the same token, we do not want to make it so 
administratively difficult for the parliamentary inspector that it becomes a nightmare. Recommendation 3.2 
related to the requirement for everything to be fed through the committee before the parliamentary inspector 
provides an advance copy of such an intended opinion. Again, for the reasons I outlined earlier, we cannot make 
someone an independent officer of this nature with these extensive powers and then say to him, “In the future, 
you have to report back to the committee and provide it with an advance draft copy of such an intended opinion, 
and let the committee have a look at the opinion and consider your intended actions.” If that were the case, we 
would need to make the parliamentary inspector an officer of the committee so that he would be answerable to 
that committee and report to that committee, which is a very different structure from what we have now. That 
would be along the lines of the Queensland model. This somehow tries to create a hybrid. I do not support the 
Queensland model. I do not support a hybrid version of requiring things to go through the committee again. I 
think this is important. I do not think there was any intent by either the former or the current parliamentary 
inspector to deliberately seek to make an adverse finding and surprise someone. They would both agree that that 
was never their intent, and their desire would always have been to give the person whom they intended to make 
an adverse finding against the opportunity to respond. We may try to draft this into legislation, but often those 
who are subject to investigation by the CCC have enormous resources and they would use the legal system to the 
absolute maximum. They would try to find things and say, “I didn’t get it in the right terms.” They would try to 
knock things out on a technicality to try to hide their improper behaviour that should have been exposed by it. I 
can understand their concerns, but, equally, it comes down to how we draft it and how we come to that 
agreement. It may be that we could meet recommendation 3.1 by getting some form of general agreement.  

Sitting suspended from 1.00 to 2.00 pm 
Progress reported and leave granted to sit again, on motion by Hon Norman Moore (Leader of the 
House). 
 


